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DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 

[13CFRPart  540] 

Regional  Action  Planning 
Commissions  Operations; 
Administration 

agency:  The  Special  Assistant  for 
Regional  Development,  Office  of  the 
Secretary,  Department  of  Commerce. 
action:  Proposed  rule. 

summary:  The  Department  of 
Commerce  proposes  to  amend  its 
existing  reuglktions  on  the  Regional 
Action  Planning  Commissions  to  include 
requirements  governing  Commissions’ 
administrative  responsibilities  and  the 
administrative  requirements  they  apply 
to  financial  assistance  recipients.  The 
objectives  of  the  revisions  are  to  include 
some  requirements  previously  specified 
in  Secretarial  Guidelines,  to  make 
general  improvements  in  existing 
regulations,  to  add  administrative 
procedures  based  on  past  experience  in 
implementing  Commission  programs, 
and  to  make  the  regulations  easily 
understandable.  If  adopted,  the  new 
rules  will  enable  the  Commissions  to 
handle  their  administrative 
responsibilities  in  a  more  efficient, 
economical  manner.  The  rules  will  also 
be  consistent  with  standard  Federal 
fiscal  policies  and  will  insure  that 
grantees  and  contractors  fulfill  their 
responsibilities  as  recipients  of  public 
funds.  The  proposed  rules  porvide  that 
individual  Commissions  may  adopt 
internal  codes  which,  when  approved  by 
the  Secretary,  will  supplant  these 
regulations. 

OATES:  Comments  must  be  received  on 
or  before  August  6, 1979. 

ADDRESS:  Send  comments  to:  Office  of 
Regional  Development,  Room  2092,  Main 
Commerce  Building,  Washington,  D.C. 
20230. 

FOR  FURTHER  INFORMATION  CONTACr. 

Ms.  Jane  Lollis,  Office  of  Regional 
Development,  Room  2092,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Telephone:  (202)  377-5203. 
SUPPLEMENTARY  INFORMATION:  In 
March,  1978,  the  Special  Assistant  for 
Regional  Development  of  the 
Department  of  Commerce  and  the 
Federal  Cochairmen  of  the  Regional 
Action  Planning  Commissions 
authorized  imder  Title  V  of  the  Public 
Works  and  Economic  Development  Act 
(42  U.S.C.  3181  et  se^.J  initiated 
discussions  regarding  the  development 
of  minimum  a^inistrative  policies  and 


procedures  applicable  to  the  Regional 
Commissions.  The  need  for  new 
guidelines  or  regulations  arose  for  the 
following  reasons: ' 

(1)  Basic  administrative  and  program 
guidelines  and  rules  had  not  been 
thoroughly  reviewed  since  1970  and  new 
requirements  affecting  Federal  programs 
have  been  added  and  others  changed; 

(2)  The  commissions  are  not  federal 
agencies  nor  are  the  Federal 
Cochairmen  employees  of  the 
Department  of  Commerce,  so  that  the 
management  procedures  of  the 
Department  do  no  apply: 

.  (3)  Since  the  Commissions  are  neither 
state  nor  local  governments,  they  are 
subject  to  none  of  the  procedures 
applicable  to  these  grantees: 

(4)  To  strengthen  the  State-Federal 
partnership  and  provide  the  necesssary 
accountability  by  both  partners,  clear 
standards  were  needed  for  operation  of 
the  commissions; 

(5)  More  comprehensive  and  precise 
management  procedures  were  needed  to 
allow  for  better  management  by  the 
Commissions  and  to  prevent 
improprieties. 

In  order  to  be  enforceable  by  the 
Secretary,  the  rules  applicable  to  the 
Commissions  must  be  in  the  form  of 
regulations,  developed  after  public 
comment:  at  the  same  time,  any 
administrative  code  adopted  by  the 
Commissions  require  both  the  approval 
of  the  Secretary  and  minimum 
adherence  to  the  published  regulations. 

As  a  result  of  these  discussions. 
Department  of  Commerce  staff  prepared 
for  review  a  set  of  draft  administrative 
regulations,  which  were  presented  to  the 
Federal  Cochairmen  in  June,  1978.  At  the 
request  of  the  Federal  Cochairmen,  it 
was  agreed  in  July,  1978,  that  the 
Cochairmen  also  would  develop  a 
comprehensive  draft  document  in 
consultation  with  the  regional 
commissions  and  the  Department 
incorporating  the  draft  regulations  and 
treating  additional  areas  of  internal 
Commission  management.  It  was  further 
agreed  that  publications  of  these  ‘ 
regulations  would  be  delayed  pending 
the  submission  of  a  draft  of  the  code.  On 
April  9, 1979,  the  Federal  Cochairmen 
transmitted  this  draft,  entitled  the 
“Uniform  Commission  Code,"  to  the 
Secretary,  the  Commissions  and  the 
member  Governors  for  review  and 
comment. 

The  rules  proposed  today  respond  to 
problems  cited  in  the  now  completed 
audit  reviews  of  commission  programs 
and  incorporate  portions  of  the  Uniform 
Code  which  properly  may  be  classified 
as  administrative  rules.  'The  Department 
views  this  publication  as  a  continuation 


of  the  consultation  process  involving  the 
Department,  the  Federal  Cochairmen, 
the  member  Governors,  Commission 
staff,  and  the  public.  Also,  proposed 
§  540.201  provides  that  a  commission 
may  adopt  its  own  administrative  code 
which,  when  approved  by  the  Secretary 
as  meeting  the  standards  of  these 
regulations,  will  take  effect  instead  of 
the  regulations.  The  Department 
anticipates  that  most  Commissions  will 
choose  to  adopt  their  own  code.  We 
intend  to  work  closely  with  the  Federal 
Cochairmen  and  the  Governors  to  insure 
that  any  codes  include  those  minimum 
standards  and  procedures  which  will 
assure  sound  fiscal  management  and 
proper  accountability  to  the  public,  the 
Congress  and  the  President.  These 
regulations  will  be  the  basic  reference 
for  development  of  the  codes  in  those 
areas  involving  the  use  of  Federal  funds. 

What  is  the  plan  for  obtaining  public 
comment? 

By  publication  of  the  proposed 
regulations,  the  Department  invites 
interested  members  of  the  public  to 
submit  their  conunents.  Simultaneously, 
we  are  forwarding  copies  of  the 
proposed  rules  to  the  Federal 
Cochairmen  and  the  Governors  who  are 
members  of  the  Commissions,  the 
Chairmen  of  the  House  and  Senate 
committees  and  subcommittees  charges 
with  oversight  of  the  commission 
program,  and  to  the  Advisory 
Commission  on  Intergovernmental 
Relations  and  the  National  Governors 
Association.  Depending  upon  the  nature 
and  extent  of  comments  received,  the 
Department  may  initiate  a  second  cycle 
of  public  comments. 

Are  these  “significant  regulations” as 
defined  in  Executive  Order  12044? 

Executive  order  12044  and 
Department  of  Commerce 
Administrative  Order  218-7  set  forth 
requirements  for  improving  significant 
relations  issued  by  the  Department  of 
Commerce.  The  Special  Assistant  for 
Regional  Development  has  determined 
that  these  proposed  administrative 
regulations  are  not  “significant,"  . 
primarily  because:  they  have  limited 
impact  on  the  public;  the  standards  are 
the  minimum  for  good  management  and 
compliance  will  not  be  burdensome;  the 
programmatic  authorities  of  the 
commissions  are  not  affected;  and  the 
standards  prescribed  will  not  cause 
major  shifts  of  resources  within  a  , 
commission’s  bud^t.  Although 
Executive  Order  12044  does  not  apply  to 
these  regulations,  the  Department  feels 
that  is  has  met  the  purposes  of  the  Order 
by  its  consideration  of  the  need  for 
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regulations  and  the  examination  of  - 
alternatives,  the  previous  and  proposed 
consultation  procedures,  and  the 
adherence  to  standards  of  plain  English 
during  the  drafting  process. 

What  will  these  regulations 
accomplish? 

These  regulations  reflect  the 
delegation  of  the  Secretary’s  project 
approval  process  and  the  consequent 
administrative  duties  flowing  firom  that 
delegation.  The  Regional  Development 
Commissions  are  joint  State/Federal 
entities  authorized  to  engage  in  a  variety 
of  development  platming  and  financial 
assistance  actitivies.  They  receive  their 
funding  from  the  Secretary  of 
Commerce,  who  exercises 
administrative  and  program  oversight, 
along  with  each  Commission’s 
Presidentially-appointed  Federal 
Cochairman.  Under  Executive  Order 
11386,  the  Secretary  provides  Federal 
policy  guidance  to  the  Federal 
Cochairmen.  Under  Section  701  of  the 
Public  Woiics  and  Economic 
Development  Act,  42  U.SiC.  3211,  the 
Secretary  is  authorized  to  adopt 
regulations  applicable  to  the  Regional 
Commissions  and  the  Secretary’s 
fimctions.  The  proposed  regulations 
have  been  drafted  under  this  authority 
and  are  applicable  to  the  operations  of 
the  Regional  Commissions.  Hiey  do  not 
apply  to  the  operation  of  each  Federal 
Cochairman’s  office  (or  staff),  which 
remains  subject  to  F^eral  laws  rad 
standards. 

The  application  of  minimum  fiscal  and 
management  standards  for  commissions 
is  an  objective  shared  by  the  Congress, 
the  Department  of  Commerce,  the 
Federal  Cochairmen  rad  the  Governors 
in  improving  the  accountability  for  the 
use  of  public  funds  by  the  commissions. 
The  present  administrative  standards 
have  proved  to  the  inadequate  to  meet 
changing  conditions.  Federal 
requirements  rad  authorities  since  1970. 
The  Commissions  and  the  Department 
have  forad  that  many  problems  have 
arisen  due  to  out-dated  or  non-existrat 
policies  and  procedures,  especially  in 
the  area  of  grant  rad  contract 
administration.  According,  these 
proposed  regulations  are  intended  to 
provide  minimum  standards  for 
Commission’s  administrative  policies 
and  procedures  in  order  to  prevent 
problems  rad  assure  that  public  funds 
are  bing  utilized  efficiently  for  the 
purposes  authorized  by  Congiess.  These 
proposed  regulations  are  based  on  flie 
OMB  Circulars  A-110  rad  A->102 
relating  to  grants  administration  rad 
they  impose  the  same  basic 
requirements  on  the  commissions  as  the 


Circulars  impose  on  other  federal 
grantees.  Should  the  Commissions  wish 
they  can  develop  rules  for  themselves 
over  and  above  these  new  requirements. 

’The  proposed  regulations  are  divided 
into  two  subparts.  Subpart  A  deals  with 
the  transfer  of  funds  to  the  commissions 
for  their  administrative  expenses. 
Subpart  B  contains  minimum 
administrative  reqmrements  applicable 
to  the  following  Commission  activities: 

1.  Aimual  Financial  Planning  rad ' 
Fiscal  Management; 

2.  Property  Management;  . 

3.  Records  Management; 

4.  i^ociurement; 

5.  Personnel 

a.  Duties  of  the  Executive  Director 

b.  Pay,  Benefits  and  Expenses 

c.  Employee  Conduct 

6.  Specific  Uses  of  Funds 

7.  Commission  Financial  Assistance 

a.  Administrative  Standards 

b.  Cost  Principles 

c.  Use  of  Grants  of  Contracts 

d.  Provisions  of  Financial  Assistance 
Agreements 

e.  Nondiscrimination 

Generally,  the  standards  in  Subpart  B 
are  those  whidi  other  Federal  agencies 
apply  to  recipients  of  financial 
assistance  rad  with  which  Federal 
grantees  are  familiar. 

Accordingly,  it  is  proposed  to  revise 
Part  540  of  Title  13  CFR  to  read  as 
follows: 

% 

PART  540— ADMINISTRATION 

Subpart  A— Administrative  Expense  Qrants 

Sec. 

540.101  Authority  and  purpose. 

540.102  Procedure  for  obtaining 
administrative  expenses. 

Subpart  B— General  Administrative 
Provisions  Governing  Federaly  Funded 
AcUvitiea  and  Expemee  of  the 
Commissions 

540.201  Purpose. 

540.202  nnracial  plan  and  fiscal 
management 

540.203  Cost  principles  applicable  to 
Commissions. 

540.204  Records. 

540.205  Property  management 

540.206  Proouement  by  Commissions. 

540.207  Personnel 

540208  Prohibition  on  use  of  federal  fimds. 
540.209  Administrative  requirements  for 
recipients  of  Commission  assistance. 
540210  Nondiscrimination. 

540211  Remedies  for  noncompliance. 

Authority:  42  U.S.C  3181  et  seq^  42  U.S.C 
3204, 42  U.S.C.  3211,  E.0. 11388,  Department 
Organization  Order  15-5. 


Subpart  A— Administrative  Expense 
Grants 

$540,101  Authority  and  purpose. 

(a)  ’The  Secretary  is  authorized  by 
section  505(b)  of  the  Act  (42  U.S.C. 
3185(b))  to  review  and  approve  the 
administrative  expenses  of  each 
Regional  Commission,  and  to  pay  such 
expenses  as  the  Secretary  approves 
firom  Federal  funds  appropriated  for 
sudi  purposes.  For  the  period  ending 
with  the  last  day  of  the  second  full  fiscal 
year  following  Uie  date  of  establishment 
of  a  Commission,  the  entire 
administrative  expenses  of  the 
Commission  shall  be  paid  by  the  Federal 
Government  Thereafier  50  per  centum 
of  such  expenses  shall  be  paid  by  the 
Federal  Government  rad  50  per  centum 
by  the  States  in  the  region,  except  that 
the  administrative  expenses  of  Ae 
Federal  Cochairmra  rad  the  staff  shall 
be  paid  solely  by  the  Federal 
Government 

(b)  ’The  purpose  of  this  subpart  is  to 
outline  the  procedures  by  which  such 
administrative  expenses  will  be  paid  by 
the  Federal  Government  rad  to  set  forth 
provisions  governing  the  expenditure  of 
those  funds. 

$  540.102  Proeedure  for  obtaining 
admintotrativo  expenaee. 

(a)  As  a  condition  to  receiving 
administrative  expense  funds  from  the 
Federal  Government  each  Commission 
through  the  Federal  Cochairmra  shall 
submit  for  approval  a  financial  plan  to 
the  Secretary  in  such  form  as  the 
Secretary  may  prescribe. 

(b)  Such  administrative  expense  funds 
as  are  approved  shall  be  made  available 
on  a  quarterly  basis.  Approved  funds 
will  be  deposited  into  a  special  trust 
account  established  by  tire  U.S. 

Treasury  for  the  exclusive  use  of  the 
Regional  Commissions.  Expenditures 
fixim  such  trust  funds  shall  be  made  only 
upon  the  proper  certification  of  a  duly 
authorized  officer  of  the  CommissioiL 

Subpart  B—Qwieral  Administrative 
Provislona  Governing  Federally 
Funded  Activities  and  Expenses  of  the 
Commissions 

$540201  Purpose 

(a)  The  purpose  of  this  part  is  to 
assure  that  all  Regional  Commissions 
follow  standard  ai^  acceptable 
procedures  in  administering  programs 
authorized  by  the  Act  and  assure  that 
they  are  adntinistratively  accountable 
for  the  Federal  funds  which  they 
receive. 

(b)  A  Commission  may  adopt  a  code 
governing  the  policies  rad  procedures  of 
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that  Commission.  Any  code  duly 
adopted  by  a  Commission  and  approved 
by  the  Secretary  as  meeting  all  the 
requirements  of  §  §  540.202-209  of  these 
regulations  may  be  used  in  lieu  of  such 
sections.  All  amendments  to  such  codes 
shall  be  approved  by  the  Secretary 
before  they  may  become  effective.  A 
*vioiation  of  any  provision  of  a  code  duly 
adopted  by  a  Commission  and  approved 
by  the  Secretary  under  this  section  may 
be  deemed  by  the  Secretary  a  violation 
of  these  regulations  and  the  terms  of  the 
grant. 

(c)  This  Subpart  shall  become 
effective  on  October  1, 1979. 

§  540.202  Financial  plan  and  fiscal 
management 

(a)  General.  Each  fiscal  year  each 
Commission  shall  prepare  an  annual 
financial  plan  detailing  the  anticipated 
administrative  and  program  expenses  of 
the  Commission  for  the  fiscal  year  as 
prescribed  by  the  Secretary  including, 
but  not  limited  to,  the  items  set  forth 
below: 

(1)  For  all  program  areas  (i.e.. 
Supplemental  Grants,  Technical 
Assistance,  Planning,  Demonstration 
Programs)  the  financial  plan  shall 
specify  estimated  quarterly  and  total 
expenditures  by  appropriate  sub¬ 
program  areas. 

(2)  For  the  administrative  expenses  of 
the  Commission,  the  financial  plan  shall, 
specify  estimated  quarterly  and  total 
expenditures  by  object  class. 

On  or  before  August  1  of  each  year, 
the  Commission  shall  have  prepared 
and  voted  approval  of  a  financial  plan 
for  the  next  fiscal  year. 

(b)  After  approval  by  the  Commission, 
such  plan  shall  be  transmitted  through 
the  Federal  Cochairman  to  the  Secretary 
of  Commerce  for  review  and  approval. 

(c)  Federal  grant  assistance  may  be 
used  only  in  the  performance  of  the 
activities  and  work  program  outlined  in 
the  Commission’s  approved  financial 
plan  prepared  pursuant  to  this  section. 

(d)  When  required  by  the  Secretary  of 
Commerce  or  the  General  Accounting 
Office  policies  and  procedures,  the 
Commission  shall  select  qualified 
certified  public  accountants  to  make  an 
annual  audit  of  the  financial  accounts  of 
the  Commission. 

(e)  Federal  Fiscal  Management.  (1) 
Each  Federal  Cochairman,  working  with 
the  Commission,  will  prepare:  (i)  All 
budget  requests  for  Commission 
activities  in  appropriate  form  for 
presentation  before  budget  authorities 
and  congressional  committees; 

(ii)  All  requested  Federal  financial 
plans  and  other  documentation  required 
in  order  to  receive  appropriated  F^eral 


funds  bt)m  the  Department  of 
Commerce. 

(2)  Under  the  delegated  authority  of 
the  Secretary  of  Commerce  (DOO  15-6), 
the  Federal  Cochainnan  acts  as  grantor 
of  Federal  funds  to  the  Commission  and 
insures  adherence  to  the  Act  and  to  all 
Federal  guidelines  and  regulations 
applicable  to  such  grants.  As  the  Federal 
member  in  the  Commission,  the  Federal 
Cochairman  is  a  recipient  with  the  State 
Cochairman  and  the  States,  of  the 
Federal  funds.  He  or  she,  similarly,  has 
trusteeship  equal  with  that  of  the  States’ 
for  the  Commission’s  trust  fund 
containing  program  and  administrative 
monies. 

(3)  As  the  Federal  member  on  the 
Commission,  the  Federal  Cochairman 
acts  to  effect  transfers  of  supplemental 
grant  funds  to  appropriate  Federal  grant- 
in-aid  agencies  for  projects  approved  by 
the  Commission.  He  or  she  insures  that 
all  applicable  requirements  of  the  Public 
Works  and  Economic  Development  Act 
(42  U.S.C.  3181  et  seq.)  and  Commission 
requirements  are  adhered  to  by  the 
recipient  Federal  grant-in-aid  agency. 

(f)  Cash  management  (reserved). 

§  540.203  Cost  principles  applicable  to 
commissions 

The  Secretary  and  the  Federal 
Cochairman  shall  apply  the  principles 
and  standards  of  Federal  Management 
Circular  74-4  for  the  purpose  of 
determining  the  reasonableness, 
allowability  and  allocability  of  costs 
incurred  by  the  Commission. 

§  540.204  Records 

(a)  The  Commissions  shall  keep  such 
records  as  will  fully  disclose  the  amount 
and  disposition  by  the  recipients  of  all 
the  funds  received  from  the  Federal 
Government  and  all  other  grantors,  the 
total  cost  of  the  project  or  undertaking 
in  connection  with  which  such 
assistance  is  given  or  used,  and  the 
amount  and  nature  of  that  portion  of  the 
cost  of  the  project  or  imdertaking 
supplied  by  other  sources.  'These  records 
shall  also  include  (1)  a  record  of  key 
action  on  individual  projects  which 
relate  to  both  award  and  post-award 
monitoring,  evaluation  and  close-out,  in 
sufHcient  detail  to  understand  the 
history  of  the  project  and  its  current 
status,  and  (2)  such  other  records  as  will 
facilitate  an  effective  audit 

(b)  Each  Commission  shall  assure 
retention  of  financial  records,  supporting 
documents,  statistical  records,  and  all 
other  records  pertinent  to  its  activities 
for  a  minimum  period  of  three  years, 
with  the  following  qualiHcations: 

(1)  If  any  litigation,  claim  or  audit  is 
started  before  the  expiration  of  the 


three-year  period,  the  Commission  shall 
retain  the  records  until  all  litigations, 
claims  or  audit  ffndings  involving  the 
records  have  been  resolved  and  the 
records  released  by  the  Secretary. 

(2)  If  a  record  or  set  of  records  is 
covered  by  the  Records  Control 
Schedule  for  Regional  Action  Planning 
Commissions  (U.S.  Department  of 
Commerce,  March,  1978),  the 
Commissions  shall  follow  the 
requirements  of  the  Records  Control 
Schedule. 

(c)  Unless  the  Records  Control 
Schedule  provides  another  standard,  a 
record  retention  period  starts  from  one 
of  the  following  two  dates,  whichever  is 
la  ten 

(1)  'The  last  day  of  the  Federal  fiscal 
year  during  which  the  activities  • 
occurred  for  which  the  record  is  kept,  or 

(2)  If  the  record  concerns  a  project, 
the  last  day  of  the  Federal  fiscal  year  in 
which  the  project  was  completed. 

(d)  A  Federal  Cochairman  or  the 
Secretary  may  transfer  certain 
Commission  records  to  the  custody  of 
the  Federal  Government  when  either 
official  determines  that  the  records 
possess  long-term  value  and  gives 
written  notice  to  the  Commission. 

(e)  The  Secretary  of  Commerce,  and 
the  Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  shall  have  access  to 
any  pertinent  books,  documents,  papers 
and  records  of  a  Commission  for  the 
purpose  of  making  audits,  examinations, 
excerpts  and  transcripts. 

(f)  A  Commission  shall  provide  for 
public  access  to  the  records  of  grantees 
that  are  pertinent  to  a  grant.  However, 
the  Commission  may  impose  limitations 
on  access  when  it  can  demonstrate  to 
the  Secretary  of  Commerce  or  his  or  her 
designee  that  such  records  must  be  kept 
confidential  and  would  have  been 
excepted  from  disclosure  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C 
552)  if  the  records  had  belonged  to  the 
Federal  Government. 

§  540.205  Property  management 

(a)  Each  Commission  shall  observe 
the  standards  in  this  section  relating  to 
the  utilization  and  disposition  of 
property  furnished  to  the  Commission 
by  the  Federal  Government  or  acquired 
by  the  Commission  in  whole  or  in  part 
with  Federal  fimds.  A  Commission  may 
adopt  its  own  standards  and  procedures 
governing  the  management  of  property 
acquired  by  it  as  long  as  the  provisions 
of  this  section  are  included  in  the 
Commission’s  standards. 

(b)  The  following  definitions  apply  for 
the  purposes  of  this  section: 
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(1)  Real  property.  Real  property 
means  land,  including  land 
improvements,  structures  and 
appurtenances  thereto,  excluding 
movable  machinery  and  equipment. 

(2)  Personal  property.  Property  of  any 
kind  except  re^  property,  i.e.  tangible 
(having  physical  existence)  or  intangible 
(having  no  physical  existence,  such  as 
patents,  inventions,  and  copyrights). 

(3)  Nonexpendable  personal  property. 
Nonexpendable  personal  property 
means  tangible  personal  property 
having  a  useful  life  of  more  than  one 
year  and  an  acquisition  cost  of  $300  or 
more  per  unit  A  Commission  may  use 
its  own  definition  of  non-expendable 
personal  property  provided  that  such 
definition  would  at  least  include  all 
tangible  personal  property  as  defined 
above. 

(4)  Expendable  personal  property. 
Expendable  personal  property  refers  to 
all  tangible  personal  property  other  than 
nonexpendable  property. 

(5)  Excess  property.  Excess  property 
means  Federal  property  under  the 
control  of  any  Federal  agency  which,  as 
determined  by  the  head  thereof,  is  no 
longer  required  for  its  needs  or 
dis^arge  of  its  responsibilities. 

(6)  Acquisition  cost  of  purchased  non¬ 
expendable  personal  property. 
Acquisition  cost  of  an  item  of  purchased 
nonexpendable  personal  property 
including  the  cost  of  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  the 
property  usable  for  the  purpose  for 
which  it  was  acquired.  Other  charges 
such  as  the  cost  of  installations, 
transportation,  taxes,  duty,  or  protective 
intransit  insurance,  may  be  included  in 
the  imit  acquisition  cost 

(c)  Real  property.  No  Commission 
shall  use  any  Federal  funds  provided  by 
the  Federal  Cochairman  or  by  other 
Federal  sources  to  purchase  real 
property.  This  prohibition  does  not 
apply  to  bona  fide  Commission  grantees, 
whose  acquisition  of  real  property  is 
governed  by  other  regulations  in  ^s 
Part  This  prohibition  has  no 
relationship  to  a  gift  or  donation  of  real 
property  under  the  authority  of  42  U.S.C 
318^a)(6).  which  provides  Ae 
administrative  powers  of  Regional 
Commissions.  If  a  Commission  acquires 
real  property  finm  a  recipient  of 
Commission  assistance,  it  shall  request 
and  abide  by  disposition  instructions 
from  the  Federal  Cochairman. 

(d)  Nonexpendable  personal  property 
furnished  by  the  Federal  Government 
Title  to  Federally  owned  property 
furnished  to  a  Commission  remains 
vested  in  the  Federal  Government. 


(e)  Inventory.  Each  Commission  shall 
submit  annuaUy  to  the  Federal 
Cochairman  an  inventory  listing  of 
Federally  owned  property  in  its  custody. 
W^n  a  Commission  no  longer  needs 
the  property,  it  shall  report  Uie  property 
to  the  Federal  Cochairman  for  further 
Federal  utilization.  If  the  Federal 
Cochairman  or  the  Federal  agency  from 
which  the  property  was  acquired  has  no 
further  ne^  for  the  property,  it  shall  be 
declared  excess  and  reported  to  the 
General  Services  Administration.  After 
completion  of  Federal  review, 
appropriate  disposition  instructions  will 
be  issued  to  the  Commission. 

(f)  Other  nonexpendable  property. 
When  nonexpendable  tanible  property 
is  acquired  by  a  Commission  in  part  or 
in  whole  with  funds  provided  by  the 
Federal  Cochairman,  title  shall  not  be 
taken  by  the  Federal  Government  but 
shall  vest  in  the  Commission  subject  to 
the  following  conditions: 

(1)  For  items  of  nonexpendable 
personal  property  having  a  unit 
acquisition  cost  of  $1000  or  more,  the 
Federal  Government  reserves  the  right 
to  transfer  title  to  the  Federal 
Government  or  to  another  Commission 
named  by  the  Federal  Government  Title 
will  be  transferred  only  after  the  Federal 
Cochairman  identifies  the  property  to 
the  Commission  in  writing  and  gives 
thirty  days  notice  to  the  Commission 
that  the  Federal  Government  intends  to 
transfer  title.  When  the  Federal 
Government  exercises  the  right  to  take 
title,  the  personal  property  shall  be 
subject  to  the  provisions  for  federally- 
owned  nonexpendable  property 
discussed  in  paragraphs  (d)  and  (e)  of 
this  section. 

(2)  The  Commission  shall  use  the 
property  for  the  activities  for  which  it 
was  acquired.  When  it  is  no  longer 
needed  for  the  original  activity,  the 
Commission  may  use  the  property  in  its 
other  activities  sponsored  with  Federal 
funds. 

(3)  Use  of  any  property  for  non- 
Commission  activities  is  prohibited 
unlesss  approved  by  the  Federal 
Cochairman  and  the  Secretary.  The 
Federal  Cochairman  may  require  a 
Commission  to  impose  user  charges  if 
appropriate.  (Department  of  Commerce 
Administrative  Order  203-5  provides 
guidance  relating  to  the  imposition  of 
user  charges.) 

(4)  When  the  Commission  can  no 
longer  use  the  property: 

(i)  For  nonexpendable  property  with  a 
unit  acquisition  cost  of  less  dian  $1,000, 
it  may  sell  the  property  and  put  the 
proceeds  into  the  account  which  funded 
the  purchase; 


(ii)  For  none}q)endable  personal 
property  with  a  unit  acquisition  cost  of 
$1,000  or  more,  the  Commission  shall 
request  disposition  instructions  fitim  the 
Federal  Co^airman,  who  shall 
determine  whether  the  property  can  be 
used  by  the  Federal  Government  If 
directed  to  do  so.  the  Commission  shall 
sell  the  property  and  reimbmae  the 
Federal  Cochairman  an  amount 
computed  by  applying  to  the  sales 
proceeds  the  percentage  of  Federal 
participation  in  the  cost  of  the  original 
purchase.  The  Commission  may  deduct 
and  retain  $100  from  the  Federal  share 
or  ten  percent  of  the  proceeds, 
whichever  is  greater,  for  the 
Commission's  selling  and  handling 
expenses,  but  this  amount  shall  not 
exceed  10  percent  of  the  proceeds. 

-\g)  Intangible  Property.  (1)  Inventions 
and  Patents.  When  a  program  produces 
patentable  items,  patent  rights,  . 
processes  or  inventions  in  whole  or  in 
part  with  funds  provided  by  the  Federal 
Cochairman,  such  facts  shall  be 
promptly  and  fully  reported  to  the 
Federal  Cochairman.  The  Federal 
Cochairman  will  then  determine 
whether  to  protect  the  invention  or 
discovery  and  how  the  rights  in  the 
invention  or  discovery,  including  rights 
under  any  patents  issued  thereon,  shall 
be  allocated  and  administered, 
consistent  with  Federal  patent  policies. 

(2)  Copyrights.  The  Commission  shall 
reserve  to  the  Federal  Cochairman  a 
royalty-free  nonexclusive  and  - 
irrevocable  right  to  reproduce,  publish 
or  otherwise  use  and  authorize  others  to 
use  for  Government  purposes,  any 
copyrighted  materials  to  which  the 
Commission  has  such  rights. 

(h)  Property  maiiagement  standards 
for  personal  property.  Each  Commission 
shall  have  property  management 
standards  for  personal  property  which 
include  the  following  minimum 
requirements: 

(1)  Property  records  shall  include — 

(i)  A  description  of  the  property; 

(ii)  Identifying  serial  numbers; 

(iii)  Name  of  the  holder  of  the  title  to 
the  property; 

(iv)  Acquisition  date,  cost  and  the 
name  of  the  vendor; 

*  (v)  Percentage  of  Federal  participation 
in  the  cost  of  the  activity  for  which  the 
property  was  acquired; 

(vi)  Unit  acquisition  cost;  and 

(vii)  Ultimate  disposition  data. 

(2)  Property  owned  by  the  Federal 
Government  shall  be  marked  to  indicate 
Federal  ownership. 

(3)  Except  as  specified  in  paragraph  (f) 
of  this  section,  each  Commission  shall 
take  a  physical  inventory  of  property 
and  reconcile  the  results  with  the 
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property  records  at  least  once  every  two 
years.  The  Commission  shall  report 
results,  discrepancies  and  follow-up  to 
the  Federal  Cochairman,  who  will  take 
appropriate  action. 

(i)  Expendable  personal  property. 

Title  to  expendable  personal  property 
shall  vest  in  the  Commission  upon 
acquisition. 

(j)  Any  nonexpendable  disposition  or 
inventory  adjustment  of  Commission 
property  shall  be  noted  in  the  applicable 
financi^  records. 

(k)  Program  Income.  The  purpose  of 
this  section  is  to  provide  standards  for 
Commissions  to  account  for  program 
income  resulting  from  activities  financed 
in  whole  or  in  part  with  Federal  funds. 
Program  income  means  gross  income 
earned  by  a  Commission  from  activities 
supported  by  Federal  funds.  Such 
earnings  exclude  interest  earned  or 
advances  and  may  include,  but  will  not 
be  limited  to,  income  from  service  fees, 
sales,  user  charges,  and  royalties. 

(l)  Proceeds  from  the  sale  of  real  and 
personal  property,  either  provided  by 
the  Federal  Government  or  purchased  in 
whole  or  in  part  with  Federal  funds, 
shall  be  handled  in  accordance  with 
paragraphs  (c)  and  (f)  of  this  section 
pertaining  to  ^operty  Management 

(2)  All  program  income  earned  during 
a  fiscal  year  shall  be  retained  by  the 
Commission  and,  in  accordance  with  the 
transfer  of  funds  from  the  Federal 
Cochairman.  shall  be: 

(i)  Added  to  fimds  committed  to  the 
particular  activity  frt)m  which  the 
program  income  arose  and  used  to 
fuller  eligible  objectives;  or 

(ii)  Deducted  from  the  total  costs  of 
the  pa^cular  activity  for  the  purpose  of 
determining  the  next  costs  on  which  the 
Federal  share  of  costs  will  be  based. 

(3)  Each  Commission  shall  provide  for 
recording  the  reciept  and  expenditure  of 
revenues  as  a  part  of  an  activity’s 
transactions  when  such  revenues  are 
specifically  earmarked  for  an  activity  in 
accordance  with  the  transfer  of  funds 
from  the  Federal  Cochairman. 

S  540.206  Procurement  by  commissions. 

This  section  prescribes  minimum 
standards  for  use  by  each  Commission 
in  establishing  its  own  procedures  for 
the  procurement  of  supplies,  equipment, 
and  other  services  in  part  or  in  whole 
with  funds  provided  by  the  Federal 
Cochairman.  These  standards  are 
furnished  to  insure  that  such  materials 
and  service  are  obtained  in  an  effective 
and  economical  manner. 

(a]  Commission  responsibility.  The 
standards  contained  in  this  section  do 
not  relieve  a  Conunission  of  the 
contractural  responsibilities  arising 


under  its  contracts.  The  Commission  is 
the  responsible  authority,  without 
recourse  to  the  Department  of 
Commerce,  or  to  Ae  Federal 
Government  regarding  the  settlement 
and  satisfaction  of  all  contractual  and 
administrative  issues  arising  out  of 
procurements  entered  into  by  the 
Commission  in  support  of  activities 
under  financial  assistance  provided  by 
the  Federal  Cochairman,  subject  to  any 
rights  of  legal  appeal  which  a  contractor 
may  have.  This  includes,  but  is  not 
limited  to:  disputes;  claims;  protests  of 
awards;  source  evaluations  or  other  • 
matters  of  a  contractural  nature.  Matters 
concerning  criminal  violation  of  law  are 
to  be  referred  by  die  Federal  or  State 
Cochairmen.  Cmnmission  members  or 
the  staff  immediately  to  the  local,  state, 
and/or  Federal  authority  as  may  have 
proper  jurisdiction. 

(b)  Procurement  regulations.  A  ■ 
Commission  may  adopt  its  own 
procurement  relations  which  reflect 
any  applicable  State  and  local  law.  rules 
or  relations!  provided  that 
procurement  made  in  part  or  wholly 
with  Federal  funds  must  adhere  to  the 
minimum  standards  set  forth  in  this 
section. 

(c)  Code  of  conduct  for  procurement 
Each  Commission  shall  adopt  a  written 
code  or  standards  of  conduct  which 
shall  govern  the  performance  of  their 
officers,  employees  or  agents  engaged  in 
the  award  and  administration  of 
contracts.  The  Commission  shall  include 
in  this  code  the  standards  for  employees 
required  by  §  540.207  of  these 
relations. 

(d)  Extent  of  competition.  A 
Commission  shall  conduct  all 
procurement  transactions  (regardless  of 
whether  by  formal  advertising  or  by 
negotiation  and  without  regard  to  dollar 
value)  in  a  manner  that  provides 
maximum  open  and  free  competition 
consistent  with  these  regulations.  A 
Conunission  shall  not  award  a  contract 
when  competition  is  restricted  or 
eliminated.  Examples  of  restriction  of 
competition  or  restraint  of  trade  include 
unreasonable  requirements  placed  on 
firms  in  order  for  them  to  qualify  to  do 
business  or  situations  involving 
noncompetitive  practices  among  firms. 

In  order  to  insure  objective  contractor 
performance  and  eliminate  unfair 
competitive  advantage,  a  contractor  that 
develops  or  drafts  for  a  particular 
procurement  specifications; 
requirements;  a  statement  of  work;  or 
invitations  for  bids  or  requests  for 
proposals  shall  be  excluded  fr*om 
competing  for  and  performing  work 
tmder  the  ensuing  procurement  except 
when  the  Federal  Cochairman  gives 


written  ai^woval  to  a  Commission’s 
request  to  waive  this  requirement  for  a 
particular  procurement.  A  request  for  a 
waiver  shall  include  at  least  tiie  reason 
for  the  waiver  and  die  benefits  expected 
from  the  waiver  compared  with  the 
required  procedures. 

{e\  Procurement  procedures.  Eedb 
Commission  shall  establish  procurement 
procedures  which  provide  for.  at  a 
minimum,  the  following  procedural 
requii^aenta: 

(1)  Before  making  an  award. 
Commission  officials  shall  review 
proposed  procurement  actions  to  avoid 
purdiasing  unnecessary  or  duplicative 
items.  Where  apinopriate.  these  officials 
shall  make  an  analysis  of  lease  and 
purchase  alternatives  to  determine 
which  procurement  approach  would 
result  in  the  most  economical,  practical 
procurement 

(2)  Solicitations  of  offers,  whether  by 
formal  advertising  or  negotiations,  shall 
incorporate  a  clear  and  accurate 
description  of  the  technical 
requfrements  for  the  material,  product, 
or  service  to  the  procured.  Such 
description  shall  not  in  competitive 
procurement  contain  features  which 
unduly  restrict  competition. 

(3)  Each  Commission  shall  make 
positive  efforts  to  utilize  small  business 
concerns  and  minority  owned  business 
enterprises  as  sources  of  supplies  and 
services.  Such  efforts  should  allow  these 
sources  the  maximum  feasible 
opportunity  to  compete  for  contracts 
utilizing  Federal  funds. 

A  Commission  must  obtain  the 
approval  of  the  Federal  Cochairman  and 
the  Secretary  prior  to  begitming  any 
steps  to  procure  for  itself  construction  or 
repair  work  to  realty.  At  the  time  of 
approval,  these  officials  shall  provide 
appropriate  guidance  to  the  Conunission 
governing  procurement  procedures  for 
construction  or  repair  contracts. 

(0  Type  of  procuring  instruments.  The 
type  of  procuring  instruments  used  (Le., 
fixed  price  contracts,  cost  reimbursable 
contracts,  purchase  order,  etc.),  shall  be 
appropriate  for  the  particular 
procurement  and  for  promoting  the  best 
interest  of  the  Commission  program 
involved.  (41 CFR  1-3.403  may  be  used 
for  guidance  in  selecting  the  appropriate 
contract  type.)  The  “cost-plus-a- 
percentage-of-cost-fee"  method  of 
contracting  shall  not  be  used. 

(g)  Selection  of  procurement  method. 

(1)  Whenever  feasible,  formal 
advertising,  with  adequate  purchase 
description,  sealed  bids,  and  public 
openings  shall  be  the  preferred  method 
of  procurement.  However,  procurements 
of  $10,000  or  less  need  not  be  so 
advertised  unless  otherwise  required  by 
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a  State  law  or  regulations.  Where  such 
advertised  bids  are  obtained,  the 
awards  shall  be  made  to  the  responsible 
bidder  whose  bid  is  responsive  to  the 
invitation  and  is  most  advantageous  to 
the  Commission,  price  and  other  factors 
considered.  (Factors  such  as  discounts, 
transportation  costs,  taxes  and  life  cycle 
costs  may  be  Considered  in  determining 
the  lowest  bid.)  Invitations  for  bids  shall 
clearly  set  forth  all  requirements  which 
the  bidder  must  fulfill  in  order  for  his 
bid  to  be  evaluated  by  the  Commission. 
Any  or  all  bids  may  rejected  when  it 
is  in  the  Commission's  interest  to  do  so, 
and  such  rejections  are  in  accordance 
with  applicable  State  law,  rules,  and 
regulations. 

(2)  The  Commission  may  negotiate  if  it 
is  impracticable  and  unfeasible  to  use 
formal  advertising.  Generally,  the 
Commission  may  negotiate 
procurements  if: 

(i)  The  public  exigency  will  not  permit 
the  delay  incident  to  advertising: 

(ii)  The  material  or  service  to  be 
procured  is  available  from  only  one 
person  or  firm; 

(Hi)  The  aggregate  amount  involved 
does  not  exceed  $10,000; 

(iv)  The  contract  is  for  personal  or 
professional  services,  or  for  any  service 
to  be  rendered  by  a  ^university,  college, 
or  other  educational  institution; 

(v)  The  material  or  services  are  to  be 
procured  and  used  outside  the  limits  of 
the  United  States  and  its  possessions: 

(vi)  No  acceptable  bids  have  been 
received  after,  formal  advertising.  (In 
such  cases,  notification  of  intention  to 
negotiate  and  reasonable  opportunity  to 
negotiate  must  be  given  to  each 
responsible  bidder  who  submitted  a  bid 
in  response  to  the  invitation  for  bids.); 

(vii)  The  purchases  are  for  higlily 
perishable  materials  or  medical 
supplies,  for  material  or  services  where 
the  prices  are  established  by  law,  for 
tecl^cal  items  or  eqmpment  requiring 
standardization  and  interchangeability 
of  parts  with  existing  equipment,  for 
experimental,  developmental  or 
research  work,  for  supplies  purchased 
for  authorized  resale,  and  for  technical 
or  specialized  supplies  requiring 
substantial  initial  investment  for 
manufacture.  (Notwithstanding  the 
existence  of  circumstances  justifying 
negotiation,  competition  should  be 
obtained  to  the  maximiun  extent 
practicable.) 

(3)  All  contemplated  sole  source 
procurements  where  the  aggregate 
expenditure  is  expected  to  exceed 
$10,000  shall  be  referred  to  the  Federal 
Codiairman  for  prior  written  approval. 
The  file  shall  indude  the  justification  for 


the  sole  source  procurement  and  the 
Federal  Cochairmen's  written  approval 

(h)  Responsible  contractors.  A 
Con^ssion  shall  award  a  contract  only 
to  a  responsible  contractor  who 
possesses  the  demonstrated  ability  to 
perform  successfully  under  the  terms 
and  conditions  of  a  proposed 
procurement  The  Com^ssion  shall  give 
consideration  to  such  matters  as 
contractor  integrity,  record  of  past 
performance,  and  finandal  and 
technical  resources  or  accessibility  to 
necessary  resources. 

(i)  Commission  procurement  records. 
Each  Commission  shall  maintain  records 
or  files  suffident  to  detail  the  significant 
history  of  a  procurement  These  records 
or  files  shall  indude,  but  are  not 
necessarily  limited  to.  information 
pertinent  to  the  following:  rationale  for 
the  method  of  procurement  selection  of 
contrad  type,  contractor  selection,  and 
the  basis  for  the  cost  or  price  negotiated 
including  the  basis  for  the  decision  that 
the  cost  was  reasonable,  that  the 
product  could  be  delivered  for  the  price 
and  urithin  the  time  schedule  proposed, 
evidence  of  the  administering  and 
monitoring  actions  during  contract  , 
administration. 

(j)  Contract  administration.  Each 
commission  shall  maintain  a  system  for 
contract  administration  to  ensure  that 
contractors  conform  with  the  terms, 
conditions,  and  spedfications  of  the 
contract  or  purchase  order  induding 
modifications,  to  identify  and  endeavor 
to  resolve  conditions  that  might 
adversely  affect  the  Commission's 
interest,  and  to  ensure  that  the 
Commission  makes  adequate  and  timely 
followups  of  all  purchases. 

(k)  Contract  provisions.  Each 
Commission  shall  indude,  in  addition  to 
provisions  to  define  a  sound  and 
complete  agreement,  the  following 
provisions  in  all  procurement  contracts 
or,  where  applicable,  purchase  orders: 

(l)  Contracts  shall  contain  contractual 
provisions  or  conditions  which  will 
allow  for  administrative,  contractual,  or 
legal  remedies  in  instances  where 
contracts  violate  or  breach  contract 
terms,  and  provide  for  such  sanctions, 
penalties,  and  remedial  actions  as  may 
be  appropriate. 

(2)  All  contracts  in  excess  of  $10,000 
shall  contain  suitable  provisions  for 
termination  by  tiie  Commission 
induding  the  manner  by  which  it  will  be 
effected  and  the  basis  for  settlement  In 
addition,  such  contracts  shall  describe 
conditions  under  which  the  contract 
may  be  terminated  because  of 
circumstances  beyond  the  control  of  the 
contractor. 


(3)  All  contracts  awarded  by  a 
Commission  and  its  contractors  as 
subgrantees  having  a  value  of  more  than 
$10,000  shall  contain  a  provision 
requiring  compliance  with  Executive 
Order  11264,  entitled  "Equal 
Employment  Opportunity,”  as  amended 
by  Executive  Order  11375,  and  as 
supplemented  in  Department  of  Labor 
regulations  (41 CFR  Part  60-1). 

(4)  Where  applicable,  all 
procurements  by  a  Commission  in 
excess  of  $2,500  that  involve  the 
employment  of  mechanics  or  laborers 
shall  indude  a  provision  for  compliance 
with  sections  103  and  107  of  the 
Contract  Work  Hours  and  Safety 
Standards  Act  (40  USC  327-330)  as 
supplemented  by  Department  of  Labor 
relations  (29  CFR,  Part  5).  Under 
section  103  of  the  Act,  each  contractor 
shall  be  required  to  compute  the  wages 
of  every  mechanic  and  laborer  on  the 
basis  of  a  standard  work  day  of  8  hours 
and  a  standard  woiic  week  of  40  hours. 
Work  in  excess  of  the  standard  workday 
or  workweek  is  permissible  provided 
that  the  worker  is  compensated  at  a  rate 
of  not  less  than  iVi  times  the  basic  rate 
of  pay  for  all  hours  worked  in  excess  of 
8  hours  in  any  calendar  day  or  40  hours 
in  the  work  week. 

(5)  All  contracts  (except  those  of 
$10,000  or  less)  awarded  by  a 
Commission  shall  include  a  provision  to 
the  effect  that  the  Commission,  the 
Federal  Cochairman,  the  Secretary  of 
Commerce  and  the  Comptroller  General 
of  the  United  States,  or  any  of  their  duly 
authorized  representatives,  shall  have 
access  to  any  books,  documents,  papers, 
and  records  of  the  contractor  which  are 
directly  pertinent  to  a  specific  program 
for  the  purpose  of  making  audit, 
examination,  excerpts,  and 
transcriptions. 

(6)  A  Commission  shall  require  its 
contractors  to  maintain  all  required 
records  for  three  years  after  the 
Commission  makes  final  payments. 

(7)  Contracts  of  amounts  in  excess  of 
$100,000  shall  contain  a  provision  that 
requires  the  contractor  to  agree  to 
comply  with  all  applicable  standards, 
orders  or  regulations  issued  pursuant  to 
the  Clean  Air  Act  of  1970,  (42  USC  1857 
et  seq.),  and  the  Federal  Water  Pollution 
Control  Act  (13  USC  1252  et  seq.),  as 
amended.  A  Commission  shall  report 
violations  to  the  Federal  Cochairman, 
and  the  Regional  Office  of  the 
Environmental  Protection  Agency. 

(1)  Technical  Evaluations  and  Cost  or 
Price  analysis.  Each  commission  shall 
perform  and  document  in  the  project 
files  a  technical  evaluation  and  a  cost  or 
price  analysis  in  connection  with  every 
negotiated  procurement  action  including 


32964 


Federal  Register  /  Vol.  44,  No.  Ill  /  Thursday,  June  7,  1979  /  Proposed  Rules 


contract  modifications.  41  CFR  1-1.305, 
306  and  307  provide  guidance  as  to  how 
to  perform  a  technical  evaluation.  Price 
analysis  may  be  accomplished  in 
various  ways,  including  the  comparison 
of  price  quotations  submitted,  maricet 
prices  and  similar  indicia,  together  with 
discounts.  Cost  analysis  is  the  review 
and  evaluation  of  each  element  of  cost 
to  determine  reasonableness, 
allocability  and  allowability.  The 
method  and  degree  of  analysis, 
however,  is  dependent  on  the  facts 
surrounding  the  particular  prociu^ment. 
The  Commission  shall  perform  cost 
analysis  when  the  offeror  is  required  to 
submit  the  elements  of  his/her 
estimated  cost  for  sole  source 
procurements,  and  when  adequate  price 
competition  is  lacking,  e.g.,  when  only  a 
single  bid  is  received  and  it  is  inpossible 
to  perform  a  valid  price  analysis.  Price 
analysis  shall  be  used  in  all  other 
instances  to  determine  the 
reasonableness  of  the  proposed  contract 
price. 

(m)  Federal  review  of  proposed 
contracts.  The  Secretary  of  Commerce 
or  his  or  her  designee  may  require 
Department  of  Commerce  approval  of 
proposed  contracts  and  related 
procurement  documents  (such  as 
requests  for  proposal  and  invitations  for 
bids)  whenever  a  Commission's 
procurement  procedures  do  not  comply 
with  this  section  and  the  Federal 
Cochairman  and  the  Commission  are 
notified  in  writing  as  to  what  corrective 
action  is  heeded.  The  Secretary  shall 
send  copies  of  such  notifications  to  the 
Office  of  Management  and  Budget. 

(n)  Cooperative  intergovernmental 
agreements. 

(1)  To  foster  greater  economy  and 
efficiency  in  public  procurement,  each 
Commission  is  encouraged  to  enter  into 
cooperative  Federal,  Commission  or 
State  intergovernmental  agreements  for 
procurement  and/or  use  of  common 
goods  and  services.  Before  such 
cooperative  purchasing  agreements  are 
entered  into,  a  Commission  shall 
determine  that  joint  purchases  will  be. 
or  are  being  made,  in  accordance  with 
the  procurement  standards  in  this 
section. 

(2)  To  benefit  from  federal  purchasing 
resources,  a  Commission's  procurement 
of  supplies,  materials,  equipment, 
furniture  and  services  should  be 
channeled  through  the  central 
procurement  office  of  the  Department  of 
Commerce. 

§  540.207  Personnel 

(a)  An  Executive  Director  of  a 
Commission  is  chief  administrative 
officer  of  the  Commission.  Subject  to  die 


policies  and  procedures  adopted  by  die 
Commission  and  any  applicable  laws, 
regulations  and  guidelines,  an  Executive 
Director  is  responsible  for  the  efficient 
administrative  operation  of  the 
Commission  and  is  responsible  to  the 
State  and  Federal  Oxdiainnen  of  the 
Commission.  Each  commission  shall 
assign  such  duties  to  the  Executive 
Director  as  it  deems  approfmate,  but.  at 
a  minimum  the  Executive  Director  shall 
have  the  authority  to  perform  the 
following  dutier. 

(1)  To  supervise  and  manage  the 
Commission  staff  in  carrying  out  day-to- 
day  operations  and  to  assure  that  proper 
administrative  functions  are 
accOTiplished; 

(2)  To  develop  the  internal 
administrative  structure  of  the 
Cmnmission's  staff  and  to  assign 
fimctions  and  duties  to  employees; 

(3)  In  accordance  with  Commission 
policies  and  after  any  required  approval, 
to  develop  and  execute  for  an  on  behalf 
of  the  Commission — 

(i)  Contracts  and  purchase  orders; 

(ii)  Grant  agreements; 

(iii)  Leases; 

(iv)  Personnel  actions; 

(v)  Travel  orders; 

(vi)  Any  certifications  required  for  the 
payment  of  legitimate  expenses; 

(4)  To  insure  that  Commission 
procedures  and  practices  reflect 
applicable  ethics  requirements,  codes  of 
conduct  and  any  laws  applicable  to 
Commission  officials  and  employees; 

(5)  To  develop  a  procurement  system 
consistent  with  applicable  requirements 
and  Commission  policies; 

(6)  To  prepare  an  annual  Commission 
budget  for  presentation  to  the 
Commission  and  such  others  as  directed 
by  the  Commission; 

(7)  To  accept,  on  behalf  of  the 
Commission,  funds  from  the  Federal 
Government  and  the  member  States; 

(8)  To  develop  a  system  of  budget 
control  to  insure  that  obligations  never 
exceed  available  unencumbered  funds. 

(b)  Each  Commission  shall  provide  for 
legal  assistance  to  assure  adequate 
preparation  and  review  of  dociunents 
requiring  Commission  action  and 
qualified  legal  advice  to  the  Commission 
and  its  staffi 

(c)  An  Executive  Director  of  a 
Commission,  and  siich  other  officers  and 
employees  as  the  Commission  may 
determine,  shall  be  bonded  in  such  form 
and  amounts  as  are  determined  by  the 
Commission. 

(d)  Pay,  Benefits,  Expenses.  (1)  Rate 
of  Compensation — The  rate  of 
compensation  for  positions  paid  in  part 
or  in  whole  from  frmds  provided  to  a 
Commission  by  the  Federal  Government 


shad  not  exceed  the  rate  paid  by  the 
Federal  Government  for  similar 
positions.  Each  Commission  shall 
establish  for  Ccmimission  employees 
experience  and  education  requirements 
comparable  to  the  Federal  requirements 
(or  the  requirements  of  the  participating 
State  chosen  in  paragraj^  (d)(2Ki)  of 
this  section)  for  similar  positions.  Each 
Commission  shall  keep  an  up-to-date 
position  description  for  each  of  its 
authorized  positions,  ensure  that  it  is 
applicable  and  made  available  to  the 
employee  occupying  that  position. 

(2)  Level  of  ^nefits— (i)  No 
Commission  shall  establish  benefits  or 
adopt  benefit  policies  which  exceed  the 
policies  or  levels  of  benefits  provided  by 
the  Federal  Government  to  its 
employees,  unless  a  Commission 
contracts  with  a  participating  State 
Government  for  inclusion  in  a  suitable 
retirement  and  employee  benefit  system 
as  provided  in  42  (J.S.C  3186(a)(5). 
Benefits  include,  but  are  not  limited  ta 
annual  and  sick  leave  and  other  leave, 
health  insurance,  life  insiirance,  and 
retirement  benefits. 

(ii)  No  Commission  shall  permit  any 
employee  to  carry  forward  into  any 
calendar  year  more  than  30  days  of 
accumulated  annual  leave,  computed  at 
the  beginning  of  the  first  complete  pay 
period  in  the  year. 

(iii)  Any  employee  who  has  been 
advanced  annual  or  sick  leave  and  who 
terminates  his  employment  before 
repaying  the  advance  shall  make  a 
payment  to  the  Commission  for  the 
amount  of  advanced  annual  or  sick 
leave  outstanding. 

(iv)  No  Commission  shall  pay  or 
reimburse  any  employee  for  any  sick 
leave  accrued  during  service  with  the 
Commission,  with  the  Federal 
Government,  or  with  any  State  or  local 
government. 

(3)  Number  and  Cost  of  Employees. 
Each  Commission  shall  list  in  the  annual 
financial  plan  the  funding  source  for  all 
persons  employed  or  to  ^  employed  by 
the  Commission  for  the  period  covered 
by  the  financial  plan.  Each  Commission 
shall  limit  both  the  number  of  persons 
employed  by  it  and  the  amount  of  funds 
spent  for  personnel  costs  to  the  number 
and  amount  set  forth  in  its  financial  plan 
as  approved  by  the  Secretary.  This 
limitation  does  not  apply  to  additional 
employees  not  in  any  way  compensated 
from  funds  provided  to  a  Commission  by  ' 
the  Federal  Government. 

(4)  ^>ecific  Salary  Pix^bitions.  No 
Commission  shall  pay  a  salary  to  or 
supplement,  or  make  any  contribution 
to,  the  salary  of  a  State  Member  of  a 
Commission,  or  a  State  Alternate,  or  any 
person  who  acts  as  a  State  Alternate  at 
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any  time.  No  persons  detailed  to  serve  a 
Commission  under  authority  of  Section 
3188  (a)(4)  of  Title  42.  United  States 
Code,  relating  to  Commissions’ 
administrative  powers,  shall  receive  any 
salary  or  any  contribution  to  or 
supplementation  of  salary  for  his 
services  on  the  Commission  from  any 
source  other  than  one  of  the  following: 

(i)  The  State,  local,  or 
intergovernmental  department  or  agency 
from  which  the  person  was  detailed;  or 

(ii)  The  Commission.  No  Commission 
shall  use  any  funds  provided  by  the 
Federal  Cochairman  for  any  purpose  in 
order  to  circumvent  these  prohibitions. 
State  Members  of  a  Commission.  State 
Alternates,  persons  acting  as  State 
Alternates  at  any  time  and  persons  on 
detail  to  a  Commission  are  referred  to 
Section  3188  (c).  Title  42,  United  States 
Code,  to  determine  their  responsibilities 
and  potential  liabilities. 

(5)  Travel  Expenses.  Reimbursement 
for  travel  costs,  including  transportation, 
food  and  lodging  costs,  incurred  by  all 
Commission  personnel  in  performance 
of  their  official  duties  while  away  frtim 
their  regular  place  of  duty,  shall  not 
exceed  the  reimbursement  provided  by 
the  standard  travel  regulations  of  the 
United  States  Department  of  Commerce. 
Each  Commission  shall  adopt  as  its  own 
policies  for  authorizing  travel  the 
standard  travel  requlations  of  the 
Department  of  Commerce,  contained  in 
Departmental  Administrative  Order 
204-1,  except  that  for  air  travel. 

(i)  For  a  Commission  which  has  an 
Executive  Director,  the  Executive 
Director  shall  authorize  and  approve 
first-class  air  travel  and  maintain  a 
record  of  the  reason  for  authorized  air 
travel  for  a  period  of  three  years.  No 
less  than  every  six  months  (in 
September  and  March)  the  Executive  - 
Director  shall  report  to  the  Federal 
Cochairman  any  frrst-class  air  travel  by 
Commission  employees. 

(ii)  For  a  Commission  which  has  no 
Executive  Director,  the  Federal 
Cochairman  shall  be  the  official  to 
authorize  an  approve  first-class  air 
travel.  The  Federal  Cochairman  shall 
maintain  a  record  of  the  reason  for  all 
authorized  air  travel  for  a  period  of 
three  years. 

(6)  Payroll  and  Attendance.  Each 
Commission  shall  keep  time  and 
attendance  records  on  all  persons 
employed  by  it  to  assure  proper  control 
over  the  recording  of  attendance, 
overtime,  sick  and  annual  leave  and 
other  absences  firom  duty  and  the  proper 
distribution  of  hours  by  project  Each 
payroll  period,  an  authorized 
Commission  supervisor  or  official  shall 


verify,  approve  and  sign  ihe  time  and 
attendance  records. 

(e)  Conduct  (1)  Standards  for 
Employees — Each  Commission  shall 
adopt  standards  governing  the  conduct 
and  reponsibilities  of  its  officers  and 
employees.  These  standards  shall 
incorporate,  but  not  be  limited  to.  all 
standards  made  applicable  to 
Commission  officers  and  employees  by 
Federal  or  State  laws,  regulations  and 
policies,  including  the  requirements  of 
these  regulations.  These  standards,  at  a 
minimum,  shall  address  the  following 
subjects: 

(1)  Conflicts  of  interest; 

(ii)  Outside  financial  interests; 

(iii)  Persons  engaged  in  the  award  and 
administration  of  contracts  and  grants; 

(iv)  Gifts; 

(v)  Entertainment; 

(vi)  Honoraria; 

(vii)  Reimbursement  for  expenses; 

(viii)  Travel  and  related  expenses; 

(ix)  Use  of  public  funds  and  public 
facilities; 

(x)  Political  activities; 

(xi)  Use  and  disclosure  of  official 
information; 

(xii)  Non-discrimination; 

(xiii)  Nepotism; 

(xiv)  Lobbying. 

(2)  Nepotism.  No  Commission 
supervisor  or  officer  shall  appoint, 
employ,  promote,  advance,  or  advocate 
for  appointment,  employment, 
promotion,  or  advancement,  in  or  to  a 
position  in  the  Commission  in  which  he 
or  she  serves  or  exercises  jurisdiction  or 
control,  any  individual  who  is  a  relative 
of  the  supervisor  or  officer.  From  the 
effective  date  of  this  regulation,  any 
individual  appointed,  employed, 
promoted  or  advanced  in  violation  of 
this  section  shall  not  receive  any  pay 
derived  in  whole  or  in  part  fiY)m  fimds 
provided  to  a  Commission  by  the 
Federal  Government  Relative  means  an 
individual  who  is  related  to  a  supervisor 
or  officer  as  father,  mother,  son, 
daughter,  brother,  sister,  uncle,  husband, 
wife,  father-in-law,  son-in-law,  sister-in- 
law,  brother-in-law,  stepbrother, 
stepsister,  half  brother,  or  half  sister. 

(3)  Personal  financial  interests,  (i) 
Except  as  provided  in  paragraph 
(e)(3)(ii)  of  this  section,  no  State 
Member,  Alternate,  officer,  employee  or 
agent  of  a  Commission  shall  participate 
in  any  proceeding,  applicaticm,  award, 
selection,  determination,  grant,  contract, 
procurement,  claim,  or  any  other  activity 
in  which,  to  his  knowledge,  at  least  one 
of  the  following  has  a  financial  interest 
that  might  cause  a  conflict  of  interest  or 
create  the  appearance  of  a  conflict  of 
interest: 

(A)  The’  person  himself  or  herself: 


(B)  His  or  her  spouse; 

(C)  His  or  her  minor  child; 

(D)  His  or  her  business  partner, 

(E)  Any  organization  (other  than  a 
State  or  political  subdivision  of  the 
State)  which  employs  any  person  listed 
in  paragraph  (e)(3)(i)  (A),  (B).  (C)  or  (D) 
of  this  section; 

(F)  Any  organization  (other  than  a 
State  or  political  subdivision  of  the 
State)  in  which  the  person  is  serving  as 
officer,  director,  trustee,  partner  or 
employee; 

(G)  Any  person  with  whom  he  or  she 
is  serving  as  officer,  director,  trustee, 
partner  or  employee  in  any  organization; 

(H)  Any  person  or  organization  with 
whom  he  or  she  is  negotiating  or  has 
any  arrangement  concerning  prospective 
employment 

(ii)  ^ceptions  to  paragraph  (e)(3)(i)  of 
this  section  may  be  obtained  if  the  State 
Member,  Alternate,  person  acting  as  an 
Alternate,  officer,  employee  or  agent — 

(A)  First  advises  the  Commission  of 
the  nature  and  circumstances  of  the 
activity; 

(B)  Makes  full  disclosing  of  the 
financial  interest  in  writing;  and 

(C)  Receives  in  advance  a  written  ' 
determination  made  by  the  full 
Commission  that  the  interest  is  not  so 
substantial  as  to  be  deemed  likely  to 
affect  the  integrity  of  the  services  which 
the  Commission  expects  from  the 
individual  involved. 

The  Commission  shall  forward  a  copy 
of  each  of  the  determinations  made 
under  this  Rule  to  the  Secretary. 

(iii)  A  Commission  may  declare  void 
and  rescind  any  contract  or  other 
agreement  in  relation  to  which  it  finds 
that  paragraph  (e)(3)(i)  of  this  section 
has  been  violated.  If  a  Commission 
chooses  not  to  void  and  rescind  a 
contract  or  agreement  under  these 
circumstances,  it  shall  forward  to  the 
Secretary  a  report  which  states: 

(A)  The  factual  situation  surrounding 
the  contract  or  agreement; 

(B)  The  personal  financial  interest 
involved;  and 

(C)  The  reasons  for  not  voiding  the 
contract  or  agreement. 

(iv)  State  Members,  State  Alternates, 
persons  acting  as  State  Alternates, 
officers,  and  employees  of  a 
Commission  should  refer  to  42  U.S.C. 
3188,  which  details  prohibitions  and 
penalties  for  certain  personal  financial 
interests. 

(v)  Paragraph  (e)(3)  of  this  section, 
does  not  apply  to — 

(A)  The  Federal  Cochairman;  or 

(B)  Any  Federal  officer  or  employee 
detailed  to  a  Commission  pursuant  to  42 
U.S.C.  (a)(3). 
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These  persons  remain  8ab|ect  to 
Sections  202  through  209  of  Title  18, 
United  States  Code,  which  proscribe 
bribery,  graft  and  certain  conflicts  of 
interest  by  Federal  officers  and 
employees.  A  Commission  may  void  and 
rescind  any  contract  or  other  agreement 
in  relation  to  which  it  finds  that  any 
provision  of  18  U.S.C.  202-209  has  been 
violated. 

(4)  Statement  of  employment  and 
financial  interests,  (i)  Each  Commission 
shall  identify  in  its  code,  regulations  or 
by-laws  those  officer  and  employee 
positions  which  are  subject  to  the 
requirement  of  filing  a  statement  of 
employment  and  financial  interests. 

(ii)  At  a  minimum,  each  Commission 
shall  require  statements  of  employment 
and  financial  interests  from  the 
following  employees: 

(A)  The  Executive  Director,  and 

(B)  Employees  in  positions  whose 
basic  duties  and  responsibilities  require 
the  person  to  exercise  judgment  in 
making  a  Commission  decision  or  in 
taking  Commission  action  on 

(1)  Contracting  or  procurement;  or 

[2]  Administering  or  monitoring  grants 
or  contracts. 

(iii)  A  Commission  may  require  other 
employees  to  submit  a  statement  if  it 
determines  they  are  in  positions  having 
duties  and  responsibilities  which  require 
them  to  report  their  employment  and 
financial  interests  in  order  to  avoid 
involvement  in  a  possible  conflicts  of 
interest  situation  and  to  protect  the 
integrity  of  the  Commissioa 

(iv)  At  a  minimum,  the  required 
statement  of  employment  and  financial 
interest  shall  include  the  following: 

(A)  A  list  of  the  names  of  all 
corporations,  companies,  firms,  or  other 
business  enterprises,  partnerships, 
nonprofit  organizations  and  education 
or  other  institutions — 

(1)  With  which  the  employee  is 
connected  as  an  employee,  officer, 
owner,  director,  trustee,  partner, 
adviser,  or  consultant;  or 

(2)  In  which  he  or  she  has  any 
continuing  financial  interests,  through  a 
pension  or  retirement  plan,  shared 
income,  or  otherwise,  as  a  result  of  any 
current  or  prior  employment  or  business 
or  professionals  association;  or 

(J)  In  which  he  or  she  has  any 
financial  interest  through  the  ownership 
of  stocks,  bonds,  or  other  securities; 

(B)  A  list  of  the  names  of  creditors, 
other  than  those  to  whom  the  employee 
may  be  indebted  by  reason  of  a 
mortgage  on  a  property  which  he  or  she 
occupies  as  a  personal  residence  or  to 
whom  he  or  she  may  be  indebted  for 
current  and  ordinary  household  and 
living  expenses;  and 


(C)  A  list  of  interests  in  real  property 
or  ri^ts  in  lands,  including  mortgages 
and  trusts,  other  than  property  w^ich  he 
or  she  occupies  as  a  personal  residents. 

(v)  An  employee  required  to  submit  a 
statement  of  employment  and  financial 
interests  under  these  regulations  shall 
submit  that  statement  to  the  Federal 
Cochairman  no  later  than  90  days  after 
the  effective  date  of  these  regulations  if 
employed  on  or  before  that  ^active 
date,  or  30  days  after  his  entrance  on 
duty. 

(vi)  Each  employee  shall  report  to  the 
Federal  Cochairman  changes  in,  or 
additions  to  the  information  in  an 
employee’s  statement  of  employment 
and  financial  interests  on  Sept.  30  each 
year.  If  there  are  no  changes  or 
additions,  a  report  indicating  that  fact  is 
required.  Notwithstanding  the  filing  of 
the  annual  supplementary  statement, 
each  employee  shall  at  aU  times  avoid 
acquiring  a  financial  interest  that  could 
result,  or  taking  any  action  that  would 
result  in  a  violation  of  the  financial 
interest  and  conflicts-of  interest 
provisions  of  these  regulations  and  the 
standards  adopted  by  the  Cmnmission. 

(vii)  The  interest  of  a  spouse,  a  minor 
child,  or  a  blood  relation  who  is  a  full¬ 
time  resident  of  the  employee’s 
immediate  household  is  considered  to 
be  an  interest  of  the  employee. 

(viii)  If  any  information  required  to  be 
included  on  a  statement  or  a 
supplementary  statement,  including 
holdings  placed  in  trust,  is  not  known  to 
the  employee  but  is  known  to  another 
person,  the  employee  shall  request  that 
other  person  to  submit  information  on 
his  behalf. 

(ix)  A  Commission  shall  not  require 
an  employee  to  submit  in  a  statement  or 
supplementary  statement  any 
information  about  the  employee’s 
connection  with  or  interest  in  a 
professional  society  or  a  charitable, 
religious,  social,  fi*atemal,  recreational, 
'public  service,  civic  or  political 
organization,  or  a  similar  organization 
not  conducted  as  a  business  enterprise. 
For  this  purpose,  educational  and  other 
institutions  doing  research  or  related 
work  involving  grants  of  money  from  or 
contracts  with  the  Commission  are 
considered  business  enterprises  and  are 
required  to  be  included  in  an  employee’s 
statement  of  employment  and  financial 
interests. 

(x)  The  Federal  Cochairman  shall  hold 
each  statement  of  employment  and 
financial  interests,  and  each 
supplemental  statement,  in  confidence. 
The  Federal  Cochairman,  the  State 
Cochairman,  and  the  Secretary  are 
authorized  to  review  and  retain  die  filed 
statements.  They  shall  not  allow  access 


to,  or  information  to  be  disclosed  fitim.  a 
statement  for  any  reason  other  than  to 
carry  out  the  purpose  of  this  section. 
They  shall  not  disclose  information  from 
a  statement  except  as  the  Federal 
Cochairman  determines  for  good  cause 
shown. 

(xi)  The  Federal  Cochairman  and  the 
State  Cochairman  shall  review 
statements  filed  under  this  Section  to 
ascertain  whether  or  not  there  exists 
any  conflict  or  apparent  conflict 
between  the  personal  interest  of  any 
employee  and  the  interest  of  the 
Commission.  If  any  information  or  any 
statement  discloses  a  conflict  or 
apparent  conflict,  the  Federal 
Cochairman  shpll  advise  the  employee 
of  the  apparent  conflict  and  give  him  an 
opportunity  to  explain  it. 

(xii)  The  statements  of  employment 
and  financial  interests  and 
supplementary  statements  required  of 
employees  are  in  addition  to,  and  not  in 
substitution  for  or  in  derogation  of.  any 
similar  requirement  imposed  by  any 
law,  or  the  regulations  of  any  other 
Federal  agency. 

(xiii)  If  necessary,  the  Federal 
Cochairman  shall  take  immediate 
remedial  action  to  resolve  any  apparent 
conflict  of  interest,  including  changing 
the  employee’s  assigned  duties, 
disqualifying  the  employee  for  a 
particular  assignment,  or  requesting  the 
employee  to  divest  himself  of  his 
conflicting  interest  The  Federal 
Cochairman  shall  refer  for  immediate 
processing  cases  involving  suspension 
in  accordance  with  S  540.207(e)(7). 

(5)  Gifts,  entertainment,  (i)  A 
Commission’s  standards  for  employees 
on  gifts  and  entertainment,  at  a 
minimum,  shall  contain  the  following  _ 
provisions: 

(A)  Except  as  provided  in 
paragraph(e)(5)(i)(B)  of  this  section,  no 
Commission  employee  or  officer  shall 
accept  or  solicit  directly  or  indirectly, 
any  gift  gratuity,  entertainment  loan  or 
any  other  thing  of  monetary  value,  from 
a  person  who — 

[1]  Has  or  seeks  contracts  or  grant 
relations  or  other  business  or  financial 
relations  with  the  Commission:  or 

(2)  Has  interests  that  may  be 
substantially  afiected  by  the 
performance  or  nonperformance  of  the 
employee’s  or  officer’s  official  duty. 

(B)  Nothing  in  paragraph  (eK5)(i)(A)  of 
this  section  shall  prohibit — 

(i)  The  solicitation  or  acceptance  of 
any  gift,  gratuity,  favor,  loan, 
entertainment  or  any  other  thing  of 
value  which  arises  out  of  obvious  family 
or  personal  relationships,  such  as  those 
between  the  parents,  children  or  spouse 
of  the  employee  and  the  employee,  so 
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long  Ah  it  is  clear  from  the  circumstances 
that  it  is  the  family  or  personal 
relationship  rather  than  the  business  of 
the  person  concerned  that  is  the 
motivating  factor; 

[2)  The  acceptance  of  food  and 
refreshments  of  nominal  value  on 
infrequent  occasions  in  the  ordinary 
course  of  a  luncheon  or  dinner  meeting 
or  other  meeting  or  on  an  inspection  tour 
where  an  employee  may  properly  be  in 
attendance: 

(d)  The  acceptance  of  loans  from 
bajoks  or  other  financial  insitutions  on 
customary  terms  to  finance  proper  and 
usual  activities  of  employees,  such  as 
home  mortgage  loans:  and 

(4)  The  acceptance  of  unsolicited 
advertising  or  promotional  material 
such  as  pens,  pencils,  note  pads, 
calendars,  and  other  items  of  nominal 
value. 

(ii)  It  is  the  intent  of  these 
requirements  that  an  employee  avoid 
any  action,  whether  or  not  specifically 
prohibited,  which  might  result  in  or 
create  the  appearance  of  using  public 
office  for  private  gain,  giving 
preferential  treatment  to  any  person, 
impeding  Commission  efficiency  or 
economy,  losing  complete  independence 
or  impartiality,  making  a  Commission 
decision  outside  official  channels,  or 
affecting  adversely  the  confidence  of  the 
public  in  the  integrity  of  the 
Commission. 

(6)  Other  provisions,  (i)  An  employee 
shall  not  engage  in  outside  employment 
or  other  activity  not  compatible  with  the 
full  and  proper  discharge  of  the  duties 
and  responsibilities  of  his  Commission 
employment 

(ii)  For  the  piupose  of  furthering  a 
private  interest  an  employee  shaU  not 
directly  or  indirectly  use,  or  allow  the 
use  of  official  information  obtained 
through  or  in  connection  with  his 
Commission  employment  which  has  not 
been  made  available  to  the  general 
public.  , 

■  (iii)  An  employee  shall  not  directly  or 
indirectly  use.  or  allow  the  use  of. 
Commission  property  of  any  kind 
including  property  leased  to  the 
Commission,  for  other  than  officially 
approved  activities.  An  employee  has  a 
positive  duty  to  protect  and  conserve 
Commission  property,  including 
equipmenl  supplies,  and  other  property 
'  entrusted  or  issued  to  him. 

(7)  Reports,  sanctions,  appeals,  (i) 
Whenever  it  is  reported  that  an 
employee  has  committed  any  act 
prohibited  under  any  section  of  this 
Subpart  or  has  any  unresolved  conflict 
of  interest  which  may  warrant  the 
imposition  of  any  of  the  sanctions 
provided  in  this  Section,  the  reported 


violation  or  conflict  shall  be  processed 
in  substantial  compliance  with  the 
procedure  established  in  paragraphs 

through  (iv)  of  this  section.  This 
procedure  shall  be  in  addition  to  any  ' 
other  procedure  or  sanction  required  by 
law. 

(ii)  Any  report  under  paragraph 
(e)(7)(i)  of  this  section  shall  be 
investigated  by  Commission  stafi  or 

'  may  be  referred  by  the  Federal 
Co^airman  to  the  Department  of 
Commerce  for  investigation.  Any 
investigation  shall  have  as  its  objective 
the  development  of  all  relevant  and 
material  facts  and  circumstances  for  the 
information  of  the  Federal  Cochairman 
and  the  State  Cochairman.  The  results 
of  the'investigation  shall  be  reported  to 
the  Federal  Cochairman,  the  State 
Cochairman,  and  the  Secretary.  The  two 
Cochairmen  shall  study  all  presented 
evidence  and  recommendations  and 
allow  the  employee  involved  to  present 
any  evidence  or  statements.  After 
consideration  of  all  material  the  two 
Cochairmen  shall  determine  whether  the 
employee  has  engaged  in  a  prohibited 
activity  or  has  an  unresolved  conflict  of 
interest 

(iii)  Any  person  subject  to  the 
Conduct  Standards  in  this  Section,  who 
is  determined  imder  the  procedure  in 
paragraph  (e)(7)(ii)  of  this  section  to 
have  committed  any  act  prohibited 
under  any  Section  of  this  Chapter  or  to 
have  unresolved  conflict  of  interest 
which,  it  is  deemed,  impairs  the 
Commission’s  integrity  or  public 
confidence  in  the  Commission,  shall  be 
dismissed  from  employment  with  the 
Commission  or  shall  undergo  suspension 
(without  pay),  reprimand,  loss  of 
promotion  or  other  sanction  as  the 
Federal  Cochairman  and  the  State 
Cochairman  jointly  deem  suitable  to 
impose  or  require  under  the 
circumstances.  Such  decision  may  be 
appealed  as  provided  in  the  next 
paragraph. 

(iv)  An  employee  subjected  to  a 
sanction  may  appeal  a  decision  of  the 
Cochairmen  to  the  full  Commission  for  a 
final  decision.  During  the  pendency  of 
the  appeal  the  decision  of  the 
Cochairmen  shall  not  be  implemented. 

(8)  Notice  to  employees.  The  contents 
of  aU  conduct  standa^s  given  in  or 
required  by  this  Subpart  shall  be 
brought  to  the  attention  of  the 
employees  of  each  Commission.  Each 
employee  shall  certify  in  ivriting  to  the 
Executive  Director  that  he  has  read  and 
is  familiar  mth  the  standards  contained 
in  this  Subpart  and  the  standards 
adopted  by  the  Commission  pursuant  to 
this  Subpart 


§  540.208  ProhOiition  on  uso  of  Federal 
funds. 

(a)  No  Commission  shall  use  any  . 
funds  received  from  the  Federal 
Government  to  make,  supplement  or 
guarantee  a  loan. 

(b)  No  part  of  the  Federal  grant  funds 
shall  be  used  by  any  recipient  either 
directly  or  indirectly,  to  assist  solicit  or 
encourage  the  relocating  of  any  business 
establishment  from  one  area- to  another 
or  to  assist  solicit  or  encourage  the 
transfer  of  contract  or  subcontract  work 
which  would  result  in  a  transfer  of  jobs 
causing  unemployment  in  the  area 
where  work  was  previously  performed, 
or  to  pay  any  part  of  the  compensation 
or  expense  of  employees  who  may  at 
any  time  engage  in  such  activities. 

(c)  No  Commission  shall  use  any 
funds  received  from  the  Federal 
Government  for  entertainment  or  gifts. 

8  540.209  Admintotrative  requirewnts  for 
recipients  of  Commission  assistance. 

(a)  Each  Commission  shall  adopt  and 
apply  the  following  standards  for  its 
redpients  of  financial  assistance: 

(1)  For  Grants  to  State  and  Local 
Governments,  the  following  attachments 
in  Office  of  Management  and  Budget 
(OMB)  Circular  A-102  (revised  as  of 
August  24. 1977)— 

(1)  A — Cash  Depositories; 

(ii)  B — ^Bonding  and  Insurance; 

(iii)  C — Retention  and  Custodial 
Requirements  for  Records; 

(iv)  E — Program  Income; 

(v)  F— Matching  Share: 

(vi)  G— Standards  for  Grantee 
Finandal  Management  Systems: 

(vii)  H — Financial  Reporting 
Requirements; 

(dii)  I — ^Monitoring  and  Reporting 
Program  In  Performance; 

(ix)  K — ^Budget  Revision  Procedures: 

(x)  L — Grant  Close-out  Procedures; 

(xi)  N — ^Property  Management 
Standards;  and 

(xii)  O — ^Procurement  Standards. 

(2)  For  grants  to  and  agreements  with 
institutions  of  higher  education, 
hospitals,  and  offier  nonprofit 
organizations,  the  following  attachments 
in  OMB  Circular  A-110 — 

(i)  A — Cash  Depositories; 

(ii)  B — ^Bonding  and  Insurance; 

(iii)  C — Retention  and  Custodial 
Requirements  for  Records; 

(iv)  D — ^Program  Income: 

(v) E — Cost  Sharing  and  Matching; 

(vi)  F — Standards  for  Financial 
Management  Systems; 

(vii)  G-^inancial  Reporting 
Requirements: 

(viii)  H — ^Monitoring  and  Reporting 
Pr^am  Performance; 

(ix)  J — Revision  of  Finandal  Plans; 
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(x)  K — Closeout  Procedures; 

(xi)  L — Suspension  and  Termination 
Procedures; 

(xii)  N — Property  Management 
Standards;  and 

(xiiiJO — Procurement  Standards. 

(b)  The  Federal  Cochairman  may 
grant  exceptions  from  the  requirements 
of  the  attachments  listed  in  paragraphs 
(a)  (1)  and  (a)  (2)  of  this  section  when  an 
exception  is  not  prohibited  under 
existing  laws  and  in  the  best  interests  of 
the  Commission  or  necessary  to  prevent 
undue  hardships  or  inequity  on  a 
grantee  or  contractor.  The  Federal 
Cochairman  shall  inform  the  Office  of 
Management  and  Budget  (OMB)  in 
writing  with  a  copy  to  the  Secretary, 
before  granting  a  request  by  a 
Commission  for  an  exception  for  a 
Commission  financial  assistance 
recipient  or  class  of  recipients.  (It  is  the 
stated  policy  of  the  Office  of 
Management  and  Budget  to  permit 
exceptions  from  Circular  requirements 
only  in  unusual  cases  and  the  Federal 
Cochairmen  are  expected  to  reflect  this 
in  their  decision.) 

(c)  If  a  Commission  adopts  a  form 
which  is  a  substitute  for  or  is  a  deviation 
from  a  form  specified  in  the  attachments 
listed  in  paragraph  (a)  of  this  section, 
the  Federal  Cochairman  shall  inform 
OMB  in  writing  with  a  copy  to  the 
Secretary,  before  the  form  is  put  into 
effect  or  use. 

(d)  Cost  principles  and  standards.  (1) 
State  and  local  governments.  When  a 
Commission  enters  into  a  grant  or 
contract  with  a  State  or  local 
government,  the  Commission  shall  apply 
the  principles  and  standards  of  Federal 
Management  Circular  (FMC)  74-4  for 
determining  reasonableness, 
allowability  and  allocability  of  costs. 
Under  this  requirement,  references  in 
FMC  74-4  to  the  term  Federal 
Government  or  Federal  grantor  agency 
shall  be  read  as  references  to  the 
Regional  Commission.  Elxcept  as 
authorized  in  Section  C  of  Attachment  B 
of  the  Circular,  no  Commission  shall 
grant  exceptions  to  the  principles  and 
standards  of  FMC  74-4  for  any  grantee 
or  contractor. 

(2)  Educational  institutions.  When  a 
Commission  enters  into  a  grant  or 
contract  with  an  educational  institutiim. 
it  shall  apply  the  provisions  of  OMB 
Circular  A-21  (formerly  FMC  73-8)  for 
determining  the  reasonableness, 
allowability  and  allocability  of  costs. 
Under  this  requirement,  references  in  A- 
21  to  the  Federal  Government  or  to  the 
Federal  grantor  agency  shall  be  read  as 
references  to  the  Regional  Commission. 

(3)  When  a  Commission  enter  into  any 
contract  with  an  individual  or  a 


commercial  organization,  it  shall  apply 
the  provisions  of  Subpart  1-15.2  of  the 
Federal  Procurement  Regulations  (41 
CFR  Subpart  1-15.2)  for  determining  the 
reasonableness,  allowabih'ty,  and 
allocability  of  costs.  Under  this 
requirement,  references  in  Subpart  1- 
15.2  to  the  term  Government,  Federal 
Government  or  Federal  agency  shall  be 
read  as  references  to  the  Regional 
Commission. 

(4)  When  a  Commission  enters  into  an 
agreement  with  a  nonprofit  organization 
not  covered  under  paragraphs  (g)(1)  or 

(2)  of  this  section,  it  shall  apply  the 
provisions  of  Department  of  Commerce 
Cost  Principles  for  Non-Profit 
Organizations  or  an  equivalent  set  of 
Federal  cost  principles  (such  as  41  CFR 
1-15.2)  for  determining  the 
reasonableness,  allowability  and 
allocability  of  costs.  Under  this 
requirement,  references  in  this 
document  to  the  term  Department, 
Government,  Federal  Government  or 
Federal  agency  shall  be  read  as 
references  to  the  Regional  Commission. 

(5)  Each  Commission  shall  incorporate 
the  appropriate  requirements  of  this 
Section  into  the  terms  of  its  grants, 
contracts  and  agreements. 

(e)  In  any  specific  situation  involving 
the  transfer  of  funds  to  a  recipient,  a 
Commission  must  decide  whether  to  use 
a  grant  instrument  or  a  contract. 

(1)  If  the  principal  purpose  of  the 
instrument  is  the  acquisition,  by 
purchase,  lease  or  barter,  of  property  or 
services  for  the  direct  benefit  or  use  of 
the  Commission,  the  Commission  shall 
use  a  contract  and  may  not  use  a  grant. 

(2)  If  the  principal  purpose  of  the 
instrument  is  Bnancial  assistance  to  the 
recipient  in  order  to  accomplish  a  public 
purpose  of  support  or  stimulation 
authorized  by  Title  V  of  the  Public 
Works  and  ^onomic  Development  Act. 
the  Commission  should  use  a  grant  and 
not  a  contract.  However,  the  Executive 
Director  may  determine  in  a  specific 
instance  that  the  use  of  a  contract  is 
appropriate. 

(f)  Financial  assistance  activities  of  a 
Commission  shall  meet  the  following 
requirements: 

(1)  A  grant  or  contrat  may  be  entered 
into  by  a  Commission  only  for  a  purpose 
or  purposes  authorized  by  Title  V  of  the 
Public  Works  and  Economic 
Development  Act  of  1965,  as  amended. 
42  U.S.C.  3181  et  seq. 

(2)  No  grant  or  contract  shall  be 
awarded  unless  there  is  an  approved 
application  from  the  proposed  recipient 
which  discloses  how  the  funds  will  be 
used.  Each  grant  or  contract  shall 
contain  a  description  of  the  work  to  be 
accomplished  under  the  grant  or 


contract  (the  “scope  of  woric”).  The 
scope  of  work  shall  identify  the  specific 
activities  which  are  supported  by  the 
financial  assistance  and  the  final  work 
products,  if  any.  Each  grant  or  contract 
shall  identify  the  goals  and  objectives  of 
the  assistance  and  shall  be  supported  by 
approved  plans,  budgets  and  other 
information  submitted  to  the 
Commission  by  the  applicant/recipient 
which  indicate  how  the  funds  will  meet 
these  objectives  and  enable  the 
Commission  to  perform  technical 
evaluations  and  cost/price  analyses. 

(3)  No  grant  or  contract  may  be 
entered  into  by  a  Commission  for  the 
purpose  of  funding  an  individual's 
salaried  position  in  a  unit  of  government 
or  for  paying  the  salary  of  any 
individual.  However,  all  or  any  part  of 
the  compensation  (and  allowable 
benefits)  of  an  individual  may  be  a  cost 
charged  to  grant  or  contract  funds  as  an 
expense  of  carrying  out  specific  duties 
detailed  in  the  scope  of  work  for  the 
grant  or  contract.  *rhe  amount  of  cost 
charged  will  depend  upon  the  services 
rendered  and  the  extent  of  benefits 
received  pursuant  to  grant  or  contract 
objectives  in  accordance  with 
applicable  cost  principles.  Under  no 
circumstances  shall  grant  or  contract 
funds  be  used  to  pay  any  portion  of  the 
compensation  of  a  Governor  or  an 
Alternate  or  any  person  who  acts  as  an 
Alternate. 

(4)  A  grant  or  contract  with  a  unit  of 
State  or  local  government  shall  not 
provide  for  payments  to  cover  expenses 
for  general  activities  which  the  unit 
normally  incurs  to  carry  out  its  general 
governmental  responsibilities.  Such 
assistance  would  be  an  unauthorized 
subsidy.  A  grant  or  contract  shall  be  for 
specific,  defined  tasks  or  projects. 

(5)  The  Gommission  shall  assess  the 
results  of  each  completed  project  in 
relation  to  its  established  objectives, 
measure  the  overall  results  of  program 
accomplishments  in  terms  of 
contributions  to  each  Commission's 
basic  goals  and  objectives  and  assure 
that  the  evaluation  activities  are  fully 
documented  in  the  project  Hies. 
Monitoring  and  Bnal  evaluation  and 
approval  of  performance  under  a  grant 
or  contract  shall  not  be  delegated  or 
assigned  to  a  person  who  is  not  an 
official  or  employee  of  the  Commission. 

(g)  Audit  resolutions  and  project 
closeout  (reserved) 

(h)  Each  Commission  shall  adopt  the 

following:  ^ 

(1)  Procedures  for  keeping  apprised  of 
the  status  of  each  project  assisted; 

(2)  Procedures  requiring  that  contract 
or  grant  changes  be  accomplished  by 
formal  amendment  of  the  agreement 
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that  there  be  adequate  consideration  for 
the  change  if  it  involves  increased 
funding,  and  that  project  files  are  kept 
up  to  date: 

(3)  Procedures  to  ensure  that 
payments  to  recipients  do  not  exceed 
identified  requirements: 

(4)  Policies  for  differentiating 
administrative  expenses  fix>m 
programmatic  expenditures:  and 

(5)  Requirements  for  the 
establishment  and  maintenance  of  an 
official  file  on  each  project. 

(i)  The  Secretary  shall  assist  each 
Commission,  when  appropriate,  to  adopt 
any  regulations  necessary  to  implement 
the  provisions  of  this  Section. 

§  540.210  Nondiacrifnination 

The  provisions  of  Title  IV  of  the  Civil 
Rights  Act  of  1964  shall  apply  to  the 
Commission  as  an  agency  empowered  to 
extend  Federal  financial  assistance  and 
as  a  recipient  of  such  assistance.  The 
Commission  shall  adopt  as  its  own  the 
Regulations  of  the  Department  of 
Commerce  implementing  Title  VI  (15 
CFR,  Subtitle  A,  Part  8).  The 
Commission  and  every  program  or 
activity  receiving  Federal  assistance 
directly  or  indirectly  from  or  through  the 
Commission,  shall  be  subject  to  an 
comply  with  those  Regulations.  Since  a 
primary  objective  of  such  Federal 
financial  assistance  is  to  provide 
employment,  the  employment  practices 
provisions  of  those  Regiilations  shall  be 
applicable  to  the  Conunission  and  to  its 
Federally  assisted  programs  and 
activities.  The  Commission  may  issue 
rules,  regulations,  orders  and 
instructions  to  further  implement  Title' 

VI  and  the  Regulations,  and  may  obtain 
assistance  firom  the  Department  of 
Commerce,  with  its  concurrence,  to  aid 
the  Commission  and  the  Federal 
Cochai^an  in  carrying  out  its 
responsibilities  under  Title  VI  and  the 
Relations. 

§540.211  Remedies  for  nonoomplanee 

In  appropriate  circumstances,  and 
after  due  notice  and  adequate 
opportunity  for  hearing,  the  Secretary  n. 
may  suspend  the  financial  assistance 
provided  tmder  Title  V  of  the  Public 
Works  and  Economic  Development  Act 
of  1965,  as  amended,  42  U.S.C.  3181  et 
seq.,  upon  the  formal  finding  that  the 
Commission  is  in  violation  of  the  terms 
of  the  grant  offer  or  the  provisions  of 
these  Regulations. 

Robert  M.  Rauner, 

Deputy.  Office  of  Regional  Development; 

Acting  Special  Assistant  for  Regional 
DevelopmenL  .  — 

June  1, 1979. 
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